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CHARLES BROWNSELL and CAZILIE BROWNSELL, 
Appellants, 


- against - Docket No. 76-6104 


ARCHIE DAVIDSON and JOAN BOYD, 


Appellees. 


BRIEF FOR APPELLANTS 


PRELIMINARY STATEMENT 


This is an appeal from the memorandum of Judge 
Lloyd F, MacMahon, dated May 7, 1976, granting the appellees' 
motion for summary judgment on the pleadings and dismissing 
the complaint. 

ISSUES 

Whether the Court below properly granted the motion 

for summary judgment dismissing the complaint. 
NATURE OF THE CASE 


hecneiteemeaciamteien amen aie oe eel 


This action is grounded upon the complaint of the 


appellants that the appellees engaged in conduct constituting 
a prima facie tort, and requesting damages flowing therefrom. 
COURSE OF THE PROCEEDINGS BELOW 
A summons, with notice, dated October 4, 1975, 
commenced the action in the Supreme Court of the State of New 


York, Rockland County. The said summons was served upon 


appellee Davidson on October 3, 1975 and upon appellee Boyd 


on October 6, 1975, By petition dated and filed October aay 
1976, the appellees removed the action to the United States 
District Court For The Southern District of New York, pursuant 

to 28 U.S.C. Section 1441(a)(1). Following a pre-trial con- 
ference had with Judge MacMahon on March 15, 1976, the appellants 
served their complaint on March 22, 1976, and the appellees 
answered on April 2, 1976, 

By motion dated April 16, 1976, the appellees moved 
the Court below for a judgment on the pleadings, returnable 
before Judge MacMahon on April 30, 1976. By memorandum dated 
May 7, 1976, Judge MacMahon granted appellees’ motion for 
judgment on the pleadings and disuissed the complaint. It 
is from this disposition of the case by Judge MacMahon which 


gives rise to the instant appeal. 


FACTS 

Appellant Charles Brownsell was at all times material 
to the action a letter carrier employed at the New City, New 
York Post Office. Appellant Cazilie Brownsell, is the wife of 
appellant Charles Brownsell. Prior to October 1972, appellant 
Charles Brownsell sustained several on-the-job injuries, Ot 
or about October 6, 1972 appellant Charles Brownsell was advised 
by the appellee Davidson that his employment relationship was 


being severed, terminated or otherwise interrupted, until 


he was capable of performing all the duties of his position, 


notwithstanding the fact that prior to such date and subsequent 
thereto, other employees of the New City Post Office, letter 
carriers and others, who suffered from long-term illnesses and 
disabilities were otherwise treated, in that they were allowed 
to perform light duties, that is, not their full duties, and 
were also permitted to perform their duties on a less than full 
time basis, 

In connection with the on-the-job injuries mentioned 
above, appellees Davidson and Boyd failed, refused and neglected 
to process official claims forms, for compensation purposes, 
relating to those injuries. In point of fact, appellant Charles 


Brownsell did receive his lawful compensation benefits, but 


they were not received and did not commence until the year 1974, 

On April 4, 1973 and July 24, 1973, appellant Charles 
Brownsell filed charges against the United States Postal Service 
with the National Labor Relations Board, which were assigned 
Case Nos. 2-CA-12926(P) and 2-CA-13052(P). On or about September 
22, 1975, appellant Charles Brownsell, the United States Postal 
Service and the National Labor Relations Board entered into a 
settlement agreement, consisting of two parts which were 
incorporated together by reference, which agreement was approved 
on September 23, 1975. By the terms of the settlement agreement, 
appellant Charles Brownsell was to receive the sum of $5,000.00 
against lost wages; credits toward annual and sick leave; a 
waiver by the United States Postal Service of a certain claim 
basec upon overpayment for leave time; reinstatement as a letter 
carrier; and, the United States Postal Service was required to 
post at the New City Post Office a notice to employees supplied 
by the National Labor Relations Board. 

As alleged in the complaint, the acts and conduct 
of the appellees were done willfully, maliciously a:.1 without 
legal authority causing appellant Charles Brownsell] monetary 


loeses in addition to lost wages, and he was required to expend 


money for legal services in connection with the procurement and 


obtaining of his claim benefits for on-the-job injuries and to 


obtain his reinstatement through the National Labor Relations 

Board. Moreover, as alleged in the complaint, both appellants 

were forced and required to seek the aid of the Rockland County 

Social Services Department through an application for and the 

receipt of welfare benefits. Both appellants, in addition, 

suffered serious and irreparable physical, emotional, mental 

and psychological injuries and anguish as a result of the 

appellees’ conduct, in that the appellants were subjected to 

gross embarrassuent because of the delay and receipt of wages 

and compensation benefits and the loss Cf employment of the 

appellant Charles Brownsell, bot! appellants being subjected 

to unusual and deep debt, requiring that they be placed upon 

the welfare rolls of the Rockland County Social Services Department. 
POINT I 

THE NATIONAL LABOR RELATIONS BOARD DOES NOT HAVE SOLE JURISDICTION 

OF THE CLAIMS ASSERTED IN THE COMPLAINT; THE FEDERAL AND STATE 


COURTS DO HAVE SUBJECT MATTER JURISDICTION; AND, THE SETTLEMENT 
AGREEMENT THROUGH THE NATIONAL LABOR RELATIONS BOARD DOES NOT 


CONSTITUTE ACCORD AND SATISFACTION SO AS TO BAR THE PRESENT ACTION, 


The Court below ruled that the allegations of the 
complaint are essentially claims of wnfair labor practices under 


Section 8(a) of the National Labor Relations Act, and that the 


National Labor Relations Board has exclusive jurisdiction over 
claims arguably subject to that Act. In support of the decision, 
the Court below relied upon San Diego Building Trades Council v. 
Garmon, 359 U.S. 236, 245(1959). 
While the appellants concede that a portion of the 


subject matter of their suit falls within the jurisdiction of 


the Naticnal Labor Relations Board, under the National Labor 


Relations Act, as amended, in that the complained of acts and 
conduct of the appellees constituted unfair labor practices, 
the basis for the instant action lies upon the ground that the 
acts and conduct of the appellees are civil wrongs not within 
the purview of the National Labor Relations Act, as amended, 
nor contemplated by such statute. Moreover, that such statute 
does not solely afford the appellants relief for the injuries 
done to them. The National Labor Relations Act, as amended, 
was designed with the purpose of remedying public wrongs, 
against public policy, as set forth in Section 1 of such Act. 
Section 1 provides as follows: j 
"(b) Industrial strife which interferes with 
the normal flow of commerce and with the full production of 
‘articles and commodities for commerce, can be avoided or 
substantially minimized if employers, employees and labor 
organizations each recognize under law one another's legitimate 
rights in their relations with each other, and above all 
recognize 1 rc law that neither party has any right in its 


relations with any other to engage in acts or practices which 
jeopardize the public health, safety, or interest. 


It is the purpose and policy of this Act, in order 
to promote the full flow of commerce, to prescribe the 
legitimate rights of both employees and employers in their 
relations affecting commerce, to provide orderly and peaceful 
procedures for preventing the interference by either with the 
legicimate rights of the other, to protect the rights of 
individual employees in their relations with labor organizations 
whose activities affect commerce, to define and proscribe 
practices on tie part of labor and management which affect 
commerce and are inimical to the gencral welfare and to 
protect the rights of the public in connection with labor 
disputes affecting commerce." 


Section 101 of the statute, Subsection 1, provides 


generally, as a finding and policy of the United States, that 
DS 


the denial by some employers of the right of their employees to 
organize led to strikes and other forms of industrial strife or 
unrest, which have the intent or the necessary effect of 
burdening or obstructing commerce. That experience has provided 
that protection by law of the rights of employees to engage in 
concerted activities promotes the free flow of commerce and 
removes the sources of industrial strife and wrest. The policy 
is then declared on the part of the United States to eliminate 
certain substantial obstructions to the free flow of commerce 
and to mitigate and eliminate those obstructions by encouraging 
the pract’ce and procedure of collective bargaining and pro- 
tecting the exercise by workers of full freedom to self-organize, 


the designation of representatives of their own choosing, and 


for the purpose of negotiating the terms and conditions of their 


employment or other mutual aid or protection. 

, The wrongs and injuries complained of by the appellants 
are private wrongs not remedied by or touched upon in the areas 
of the public wrongs set forth in the National Labor Relations 
Act, as amended, administered by the National Labor Relations 
Board. The United States Supreme Court, in San Diego Building 
Trades Council v. Garmon, supr., lends weight to the position 
taken by the appellants herein. There the Court stated at page 
2453 

"Our concern is with delineating areas of conduct 
which must be free from State regulation if national polic 
is to be left unhampered." (Underlining —a 

The San iego case reached the United States Supreme 
Court in the posture of an attempt by a state to assume juris- 
diction, through the issuance of a labor injunction, which under 
the National Labor Relations Act, as amended, reposed solely 
with the National Labor Relations Board. Certainly, the 
substance and subject matter of the instant action does not 
interfere with nor dces it even touch upon national labor policy. 
Moreover, the national labor policy does not afford the appellants 
with a remedy for the wrongs flowing from the acts and conduct 


of the appellees. 


The appellants are unaware of any case law which 


would preclude them from pursuing remedies for the private 
wrongs imposed upon them flowing from the acts and conduct of 
the appellees. As a matter of fact, Section 301 of the National 
Labor Relations Act, as amended, provides for suits by and against 
labor organizations to be heard and processed through the 
various United States District Courts, This is presumably in 
addition to the right to pursue remedies through the various 
state courts. Section 303 of the National Labor Relations Act, 
as amended, further provides that private remedies may be 

sought and processed through the various United States District 
Courts for monetary damages, being the enforcement of private 
rights. There is then apparently adequate statutory authority 
for the instant action to enforce private claims. 

As the facts in this action disclose, the settlement 
agreement, through the National Labor Relations Board, runs 
between the appellant Charles Brownsell, the United States 
Postal Service and the National Labor Relations Board. It is 
significant for the purposes of this action, that neither of 
the appellees Davidson or Boyd were parties to the National 
Labor Relations Board proceedings, either as respondents or 


parties in interest. Therefore, the settlement agreement through 


the National Labor Relations Board, did not constitute an 


accord and satisfaction in favor of the appellees. As will 


be seen in Point II below, the acts and conduct of the appellees 


did not fall within the scope and parameters of their authority, 
or even the outer perimeters of their authority, and, therefore, 
they were not entitled to enjoy the benefits of any accord and 
satisfaction in favor of the United States Postal Service, 
through the National Labor Relations Board settlement. But 
beyond that, it is the contention of the appellants that whatever 
benefits flowed to the appellant Charles Brownsell through such 
settlement, do not touch upon or afford an accord and satis- 
faction for the private injuries alleged to have been sustained 
by him through the acts and conduct of the appellees. 

The Court is urged to find that the jurisdiction 
over the acts and conduct complained of against the appellees 
does not repose solely with the National Labor Relations Board; 
that the District Court has subject matter jurisdiction over 
the action; and, there is no accord and satisfaction by which 
the appellees have a right to dismiss the complaint in the instant 


action, 


INT IL 


UNDER THE FACTS AND CIRCUMSTANCES OF THIS CASE, THE APPELLEES 
ARE NOT IMMUNE FROM PERSONAL LIABILITY AND THE COMPLAINT DOES 


STATE A CLAIM UPON WHICH RELIEF MAY BE GRANTED. 


The appellee Davidson was at all times material to 
the action, the Postmaster in New City, New York. The appellee 
Boyd was at all times material herein, the Supervisor of Mails 
and Delivery at such Post Office. The appellants will readily 
concede that they were officials of the United States Postal 
Service. Ordinarily, if they had acted within the scope of their 
authority, they might be immune from the instant suit. But, 
most certainly, the scope and authority of the appellees, 
including the outer perimeters of such authority, does not 


include the violation of law. 


The settlement agreement, through the National Labor 


Relations Board, is evidence that the United States Postal 
Service violated the National Labor Relations Act, as amended. 
While such settlement agreement does contain an exculpatory 
claus2, this Court can readily pierce that veil and determine 
as a matter of reason that the settlement agreement would not 
have been entered into except that the National Labor Relations 


Board investigation of the charges filed by the appellant disclosed 


a violation of law.2/ It does not fall within the appellees' 
scope of authority, or even the outer perimeters of such 
authority, to violate that statute. Again, it is to be noted 
that the appellees were not personally joined as respondents 


or parties in interest in the National Labor Relations Board 


{ 
proceeding. The acts and conduct of the appellees complained 


of herein, under the above principle, consisted of interrupting 
the employment status of the appellant, as well as the refusal 
and failure to file the necessary claims forms for him to obtain 
compensation benefits. 

As to the latter, the attention of the Court is 
called to Title ‘8 of the United States Code, Section 1922, which 
provides as follows: 


"Whoever, being an officer or employee of the United 
States charged with the responsibility of making the reports 
of the immediate superior specified by Section 8120 of Title 
5, willfully fails, neglects, or refuses to make any of the 
reports or knowingly files a false report or induces, compels 
or directs an injured employee to forego filing any claim 
for compensation or other benefits provided under subchapter 
I of chapter 81 of Title 5, or any extension or application 
thereof or willfully retains any notice, reports, claims, or 
paper which is required to be filed under that subchapter or 
any extension or application thereof, or regulations prescribed 
thereunder, shall be fined not more than $500.00 or imprisoned 
for not more thar one year, or both." 


al 


L/ Because of the exculpatory clause, the appellants may have 
to prove such violations on trial here. 


The failure of the appellees, or their refusal or 
neglect, to file the necessary reports for the appellant 
Charles Brownsell to receive his compensation benefits was a 
crime, subject to proof upon the trial here. Certainly, the 
scope of the authority of the appellees, or the outer peri- 
meters of such authority, did not constitute the power and 
authority to violate the:.aforement ioned statute and comnit a 
crime, 

For these above reasons, the case citations in the 


appellees’ Memorandum of Law in support of the mentioned motion 


before the District Court, are not in point and are not apvificable 


to a resolution of that motion.2/ 

The doctrine or principle of immunity would not be 
properly invoked in favor of the appellees in this case. There- 
fore, the complaint herein should not be dismissed on the prin- 
ciples of immunity or for a failure to state a claim upon which 


relief may be granted, 


2/ one District Court did not reach these arguments of the appellees 
and the dismissal of the complaint was not grounded on such basis. 
However, mention of such argument before the District Court is 
made in connection with the Court's review of the total record 


below. 
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CONCLUSION 


For all the foregoing reasons, this Court is respect- 


fully urged to reverse the Court below, reinstate the complaint 


herein and direct that the matter move to trial. 


Respectfully submitted, 


RICHARD W. ROSEN 
Attorney for Appellants 
Office & P. 0. Address 
120 North Main Street 
New City, New .ork 10956 
(914) 634-4464 
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NOTICE OF REMOVAL (Dated October 22, 1975) 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF ROCKLAND 


Plaintifé, "NOTICE OF REMOVAL 
“Index No. 1064 


PLEASE TAKE NOTICE that a verified petition, 
} ! @ copy of which is annexed hereto, requesting removal 
of the above-captioned action, which is pending in the 
Supreme Court of the State of Hew York, County of 
Rockland, to the United States District Court for the 


: ———— —— 
Sanieticn teenies oo renee oe mone teen 
ase eae eatseseeeeeman a pemoneane ae eR LT 


Southern District of New York, was filed today with 


the Clerk of that District Court pursuant to the pro- 


visions of 28 U.S.C. §§1442(a)(1) and 1446.» 
Dated: New York, New York 
October 22, 1975 


PAUL J. CURRAN 

United States Attorney for the 

Southern District of New York 

Attorney for Defendants Davidson 
and Boyd 


sistant United States Attorney 
fice & Post Office Address: 
One St. Andrew's Plaza 
New York, New York 10007 
Telephone: (212) 791-1978 


CLERK 

Supreme Court of the State of New York 
County of Rockland 

New Cicy, New York 10956 


RICHARD W. HOSEN, ESQ. 
Attorney for Plaintif? 
120 North Main Street 
New City, New York 10956 


PETITION FOR REMOVAL 

(Filed October 22, 1975) 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF WEW YORK 


URT 
0:8, Dip 1G 
rie te 


Plaintiffs, 
: PETITION FOR REMOVAL 


75 Ciy. $2 4 | 
ARCHIE DAVIDSON and JOAN BOYD, : LF m) 


Defendants. 


-Yy=- 


TO THE JUDGES OF THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK: 

The petition of defendants Archie Davidson and 
Joan Boyd, by their attorney, Paul J. Curran, United States 
Attorney for the Southern District of ‘iew York, respectfully 
stated, upon information and belief: 

1. Both the defendant Davidson and the defendant 
Boyd received a copy of the attached Summons Witch Notice 
less than thirty days prior to the date of this petition. 

2. ‘The defendant Archie Davidson is the Postmaster 
of the New City Post Office in Rockland County, New York. 
The defendant Joan Boyd is the Foreman of Maila, a supervisory 
position at the New City Post Office. 

3. The plaintiff Cherles Brownsell is a letter 
carrier for the New City Post Office. 

4. This action arises out of personnel action 
taken by the defendants against Charles Brownsell in his 
official position as a letter carrier on October 6, 1972. 
The present action may be removed from State court to the 
distriet court of the United States pursuant to 28 U.S.C. § 
1442(a) (1) pertaining to actic s apeinst an officer of the 
United States or agency thereof, or person acting under such 


an officer, for any aet under color of such office. 


Sa 


WHEREFORE, it is requested that this action be 


removed to this court. 
Dated: New York, New York 
October 22, 1975 


PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for defendants. 


sistent United States Attorney 
1 St. Andrew's Plaza 
New York, New York 10007 
Telephone: (212) 791-1978 
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COMPLAINT 
(Filed March 25, 1976) 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


CHARLES BROWNSELL and CAZILIE 
BROWNSELL, 


Plaintiffs, 
COMPLAINT 


75 CIV $241(LFM) 


--against - 
ARCHIE DAVIDSON and JOAN BOYD, 
Defendants. 


Plaintiffs complaining of the defendants, by their 


attorney, allege as follows: 


1, Plaintiff, CHARLES BROWNSELL, was and is,at all 


times material herein, a resident of Rockland County, State of 
New York, and a letter carrier employed at the New City, New 
York Post Office. 

2. Plaintiff, CAZILIE BROWNSELL, was and is, at all 
times material herein, a resident of Reckland County, State of 
New York, and the wife of the Plaintiff, CHARLES BROWNSELL. 

3. Upon information and belief, the defendant, ARCHIE 
DAVIDSON, was and is a resident of Rockland County, State of 


New York and the duly appointed and constituted Postmaster of 


7a 


the Mew City, New York Post Office. In such capacity as Post- 
master, the said defendant was in charge of aad supervised the 
personnel and operations of the New City, New York Post Office. 
4. Upon information and belief, defendant, JOAN BOYD, 
was and is a resident of Reckland County, State of New York, 
and a duly appointed end constituted Supervisor, including the 
Superintendent of Mails, assigned to the New City, New York 


Post Office. 
AS AND FOR A FIRST CAUSE OF ACTION ON BEHALF 
OF L 


5. That for many years, before October 6, 1972, 
plaintiff CHARLES BROWNSELL wes employed as a letter carrier 
at the New City, New York Pest Office, and was a member of 
Branch 5229, National Association of Letter Carriers, and was 
an officer, chief shop steward and stievance representative of 
such Branch 5229, which positions and offices he held through 
and including all times wsterial herein, and which positions 
and offices he continues to hold up to the present time. 

6. That by reason of such offices and positions held 
by the plaintiff CHARLES BROWNSELL in Branch 5229, he dealt 
with end exercised his offices and pesitions as a representative 
of the collective bargrining agent of letter carriers eap loyed 


2 


8a 


in the New City, New York Post Office, with the defendants 


DAVIDSON and BOYD. 

7. That on or about October 6, 1972, the defendant 
DAVIDSON, with the participation of the defendant BOYD, failed, 
refused and neglected to process official claims forms relat ing 
to on-tne-job injuries previously -: . xined by the plaintiff 
CHARLES BROWNSELL. 

; 8. That on or about October 6, 1972, the defendant 
DAVIDSON, with the participation of the defendant BOYD, 
terminated, laid off or otherwise caused the plaintiff CHARLES 
BROWNSELL, to be severed in his employment as a letter carrier 
employed in the New City, New York Post Office, and failed, 
refused and neglected to honor, and they did deny, his applica- 
tions made on and after October 10, 1972, to be reinstated to 
his former position as a letter carrier employed in the New 
City, New York Post Office; such failure, refusal and neglect 
to reinstate the plaintiff, CHARLES BROWNSELL, cont imuing 
until on or about September 29, 1975, when he was reinstated 
to his former position as a letter carrier in the New City, 

New York Post. Office pursuant to a settlement agreement entered 
into between the plaintiff CHARLES BROWNSELL, the United States 
Postal Service and the National Labor Relations Board, in Case 


Numbers 2-CA-12926(?) and 2-CA-13052(P). 

9. Thet the complained of acte and conduct of 
defendant DAVIDSON ond the defeniixt 20VD were due solely 
based upon and in retaliation <o: the axercise by the plaintiff 
CHARLES BROWNSELL of his representative capacities on behalf of 
Branch 5229, including collective bargeining activities and 
grievance representation in che negotiation of various collective 
bargaining agreements and on behalf of bargaining unit members, 
under obligations in existence between the New City, New York 
Post Office and Branch 5229 of the Mational Association of 
Letter Carriers. 


10. That the complained of acte and conduct of the 


defendant DAVIDSON and the defendant BOYD, set forth in 
Paragraphs 7, 8 und $ above, were done willfully, maliciously 
anc without 4 authority, and for the purpose of retaliation, 


punivoment and to iuflict tnjury against the plaintiff CHARLES 
BLOWNSEL! , and for his activities on behalf of Branch 5229 
and bargaining unit employeas. 

11. That by reason of the foregoing acts and conduct 
of the defendant DAVIDSON and the defendant BOYD, the plaintiff 
CHARLES BROWNSELL, suffered and sustained the following injuries: 


e 


a 
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(a) Loss and/or delay of claims benefits on his 

on-the-job injuries for Which lawful claim was made by him. 
| (b) Loss of salary and benefits enjoyed or to be 

enjoyed by the plaintiff CHARLES BROWNSELL, in his emp Loyment 
as a letter carrier in the New City, New York Post Office. 

(c) Expenditures of funds for legal services in 
procuring and obtaining his claims benefits for on-the-job 
injuries through the Bureau of Emp Loyee Compensation, and 
his reinstatement to his former employment through the National 
Labor Relations Board. 

12. That by reason of all the foregoing, the 
plaintiff CHARLES BROWNSELL, has been damaged in the sum of 
TEN THOUSAND AND 00/100 ($10,000.00) DOLLARS. 


AS AND FOR A SECOND CAUSE OF ACTION ON BEHALF 
IFF, C SELL 


13. Plaintiff CHARLES BROWNSELL repeats each and 
every allegation contained above in Paragraphs 1 through 11 
as if more fully set forth at this point in the complaint. 
14. That by reason of the complained of acts and 
conduct of the defendant DAVIDS(’ and the defendant BOYD, 
the plaintiff CHARLES BROWNSELL was forced and required to go 


into serious and deep debt. 


Ila 


15. That by reason of the complained of acts and 
conduct of the defendant DAVIDSON and the defendant BOYD, 
plaintiff CHARLES BROWNSELL was forced and required to seek 
the aid of tie Rockland County Secial Services Department, 
thereby applying for and receiving welfare benefits. 

16. That by reason of the complained of acts and 
conduct of the defendant DAVIDSON and the defendant BOYD, 
the plaintiff CHARLES BROWNSELL suffered serious and irreparable 
physical, emotional, mental and psychological injuries and 
anguish, some of which are, upon infermetion and belief, deemed 
to be permanent. 

17. That by reason of the complained of acts end 
conduct of the defendant DAVIDSON and the defendant BOYD, the 
plaintiff CHARLES BAOWNSELL was caused to be subjected to 
Gross embarrassment because of his loss of exployment and 
earnings, being subjected to wwususl end deep debt, and his 
having to be placed upon welfare payments through the Rockland 
County Social Services Department, all of which became public 
knowledge. 

18. That by reason of the foregoing, the plaintiff 
CHARLES BROWNSELL suffered and sustaimed damages and injuries 
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me 


in the sum of ONE HUNDRED THOUSAND AND 00/100 ($100,000.00) DOLLARS. 


AS AND FOR A THIRD CAUSE OF ACTION ON BEHALF 


OF PLAINTIFF CHARLES BROWNSELL 


19. Plaintif£ CHARLES BROWNSELL repeats each and 
every allegation contained in Paragraphs 1 through 17 as if 
more fully set forth at this point in the complaint. 

20. Since the complained of acts and conduct of 
tne defendant DAVIDSON and the defendant BOYD were done will- 
fully, maliciously and without legal authority, and for the 
purpose of retaliation, punishment and to inflict injury, 
plaintiff CHARLES BROWNSELL seeks punitive damages in the sum 
ot FIFTY THOUSAND AND 00/100 ($50,000.00) DOLLARS. 


AS AND FOR A CAUSE OF ACTION ON BEHALF OF 
INTIFF ILIg ELL 


21. Plaintiff CAZILIE BROWNSELL repeats each and 
every allegation contained above in Paragraphs 1 through 11 
as if more fully set forth at this point in the complaint. 

22. That by reason of the complained of acts and 
conduct of the defendant DAVIDSON and the defendant BOYD, 
plaintiff CAZILIE BROWNSELL was forced and required to go into 
serious and deep debt. 

23. That by reason of the complained of acts and 
conduct of the defendant DAVIDSON and the defendant BOYD, the 
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plaintiff CAZILIZ BROWNSELL was forced and required to seek 
the aid of the Rockland County Social Services Department, 
thereby applying for and receiving welfare benefits. 

24. That by reason of the complained of acts and 
conduct of the defendant DAVIDSON and the defendant BOYD, the 
plaintiff CAZILIZ BROWNSELL suffered serious end irreparable 
physical, emotional, mental end psychelogical injuries end 
anguish, some of which are, upon information and belief, 
deemed permanent. 

25. That by reason of the complained of acts and 
conduct of the defendant DAVIDSON and thr defendant BOYD, the 
plaintiff CAZILIE BROWNSELL wes caused to be subjected to 
gross embarrassment because of the loss of her husband's 
empioyment and earnings, being subjected to unusual and deep 
debt, and her having toe be placed upon welfare benefits 
through the Rockland County Social Services Department, all of 
which became public knowledge. 

26. That by reason of the foregoing, the plaintiff 
CAZILIE BROWNSELL, suffered and sustained damages and injuries 
in the sum of FIFTY THOUSAND AND 00/100 ($50,000.00) DOLLARS. 

WHEREFORE, the plaintiff CHARLES BROWNSELI. demands 
judgment egainst the defendants m his first cause of action 
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in the amount of TEN THOUSAND AND 00/100 ($10,000.00) DOLLARS; 
on his second cause of action in the amount of ONE HUNDRED 
THOUSAND AND 00/100 ($100,000.00) DOLLARS; and on his third 
cause of action in the amount of FIFTY THOUSAND AND 00/100 
($50,900.00) DOLLARS; and the plaintiff CAZILIE BROWNSELL 
demands judgment on her cause of action in the smount of 

FIFTY THOUSAND AND 00/100 ($50,000.00) DOLLARS; and both 
pleintiffs demand the costs and disbursements of their actions. 


Attorney for Plaintiffs 
Office & P. 0. Address 
120 Morth Main Street 
New City, New York 10956 
(914) 634-4464 


ANSWER (Filed April 6, 1976) ‘Se 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


- -— ee ew em ew ew eo 


CHARLES BROWNSELL and 
CAZILIE BROWNSELL, 


Plaintiffs, 2 ANSWER 
-v- : 75 Civ. 5241 (LFM) 
ARCHIE DAVIDSON and JOAN BoYD A 


Defendants. 


The defendants Archie Davidson, Postmaster of 
New City, New York, and Joan Boyd, Supervisor of Mails 
and Delivery at the New City Post Office, by their at- 
torney, Robert B. Fiske, Jr., United States Attorney for 
the Southern District of New Yor’, for their answer to the 
complaint herein state as follows: 

FIRST: Deny knowledge or information sur- 
ficient to form a belief as to the allerations contained 
in paragraphs 1 and 2 of the Complaint, except admit 
that the plaintiff Charles Brownsell is a letter carrier 
employed at the New City, New York, Post Office. 

SECOND: Admit the allegations contained in 


paragrephs 3, 4, 5 and 6 of the complaint. 
THIRD: Deny the allegations contained in 
paragraphs 7 through 26 inclusive of the complaint, 


except admit es follows: 

(a) On or about October 6, 1972, the plaintirr 
Charles Brownsc1l was advised not to report to work until 
such tine as he was fully physieally abée to perform ail 
the duties of his pesition: 

(b) At some time subsequent to October 6, 1972, 
the pleintiffr Charles Brownsell requested to be fully 
restored to the position of letter carrier; 
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(c) Pursuant to a settlement agreement entered 
into between the plaintiff Charles Brownsell and the 
National Labor Relations Doard in Cases Numbers 2-CA-12926 
(P) and 2-CA-13052(P), the plaintiff Charles Brownsell 
was restored to the position of letter carrier on Septem- 
ber 29, 1975. 

VIRS? DEVEMSE 

FOURTH: The complaint fails to state ea ci: '’m 

upon which relief may be granted. 
SECOND DEFENSE 

FIFTH: All conduct of the defendants with regard 
to the matters stated in the complaint were done by them 
as officials of the United States Postal Service in the 
course of their official duties for which conduct the de- 
fendants are immune from suit, and the complaint, therefore, 
fails to state a claim upon which relief may be granted. 

THIRD DEFENSE 
—— SIZTH: ALi conduct of the defendants with re- 
gard to the matters stated in the complaint were done by 
them as officials of the United States Postal Service and 
in the exercise of their discretion for which conduct the 


defendants are immune from suit and the complaint, there- 


fore, fails to state a claim upon which relief may be 
granted. 
FIRST _APFIRMATIVE DEVENSE 

SEVENTH: The acts and injuries complained of 
were the subject of a charge (see Exhibit A) by plaintiff 
Charles Brownsell against the United States Postal Service 
before the National Labor Relations Board, which charged 
ended in a settlement agreement dated September 23, 1975, 
signed and accepted by the plaintiff (Exhibit B) in full 
satisfaction of all claims and any alleged injuries aris- 


ing out of the acts complained of. 
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EIGHTH: All monies and credits of time to be 
awarded to the plaintiff charles Brownsell under the 
settlement agreement have been paid over or credited to 
the plaintiff Charels Brownsell. 

SECOND APFIRMATIVE DEFENSE 

NINTH: The Court lacks subject matter jurisdic- 

tion over the claims set forth in the complaint because 


they relate solely to personnel action taken by an employer 


against a Union official-employee, allegedly on the basis 
of discrimination against an employee for his Union posi- 
tion and activity, matters solely within the Jurisdiction 
of the National Laber Relations Board. 
THIRD AVFIRMATIVE DEFENSE 

TENTH: The complaint must be dismissed because 
the claim is barred by the applicable statute of limita- 
tions. 
Dated: New York, New York 

_ April. 2 , 1976. 


Yours, ete. 


ROBERT B, PISKE, JR. 

United States Attorney for the 
Southern District of New York 
Attorney for the Defendant. 


By: /S 


Assistant United states Attorney 
Office and Pest Office Address: 
One St. Andrew's Plase 

New York, New York 10007 
Telephone: (212) 791-1978 


TO: RICBARD w. ROGEN, ESQ. 
120 North Main Street 
New City, New York 10956 


EXHIBIT A = PLAINTIFF'S CHARGE BEFORE THE 
NATIONAL LABOR RELATIONS BOARD ANNEXED TO 
FOREGOING ANSWER UNITED STATIS OF AMERICA 
BEFORE THE NATIONAL LAVOR RELATIONS BOAR 
REGION 2 
UNITED STATES POSTAL SERVICE 


and CASES:NOS. 2-CA-12926 (P) 
2-CA-13052(P) 


CHARLES 8. BROWRSELL ae oe ae ae Bante 
ORDER ORDER COWSOLIDATING IG CASES, CO; VSOLIDATED CO}: |_ COMPLAINT AND NOTICE OF 5 OF HEARING bie 
It having been charged before the ivational Labor Relations Zoard, herein 
called the Board, in Cases Nos. 2-CA~-12926 (P) and 2-CA-13052 (P) by Charles F. 
Brownsell, herein called preueeti, that United States Postal Service, herein 
called Respondent Eas engaged in, and is engaging in, certain unfair labor practices 
es set forth and defined in the Watioral Labor Relations Act, as amended, 29 U.S.C., 
See. 151, et seqg., herein called the NERA, and the Postal Reogranization Act, 39 
U.S.C. Sec. 101, et seg., herein called the PRA ; iat bovis duly considered the 
matter and deeming it necessary in order to effectuate the purposes of the Act, 
and to avoid unnecessary costs or delay: ; 
It ABREBY IS ORDERED, : ‘Rgrsuant to Section, 202- 33 of the Board! a Rules Shi 
and Regulations - Series 8, that these cases be, and they hereby are, consolidated. 
Said cases having been consolidated, the General Counsel of the Board, 


on behalf of the Board, by the undersigned Acting Director, Region 2, pursuant 


to Seutfan 10(b) of the Act and the Board's Rules and ‘Regulations - Series 8, 


Section 102.15, hereby issues this Consolidated Conplaint and ‘Mottes of Hearing 
and alleges ag follows: : = 
1.(a) The Charge in Case No. 2-CA-12926 (P) “was filed by Brownsell on 
April 4, 1973, and served by registered mail upon Respondent on or about April 
4, 1973. 
(b) The Charge in Case Ko. 2-CA~13052 (P) was filed by Brownsell on 


July 24, 1973, and served by registered :-ail upon Respondent on or about July 


24, 1973.88 9 Be i oa ee *, 
2. The Board has jurisdication pists this matter by isha of Section 1200 
of the PRA. The facility involved in this proceeding is the Post Office located at, 
Hain Street, New City, Rockland County, State of New York. 
3. Respondent is, and hes deen at all tines material herein, an employer 


within the meaning of Section 2(2) of the NLRA and within the meaning of the PRA. 


FEAHIBIT A 


my 


4 


* : masinniie-wstontetienternceracinmespumtnertanuutetotei te 
: 
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4. Natlonal Association of Letter Carsiers, AFL-CIO, herein called 
NAIL and Branch 5229, NALC, AFL-CIO are, and have Seen at all times raterial 
hiveie, labor organizations within the meaning of Section 2(5) of the SLRA and 


- 


PRA. 


5-(a) At a1) fines naterialiteretn, Responten§ hag maintained, ig force and. 


effect a collective-bargaining agreement with NALC covering certain of its employees” 


emploved at its facility located in ‘New City, New York. 

(b) At all times material herein Branch 5229 NALC, has admtnistered 
on Sehalf of NALC, the collective-bargaiiing agreenent described above in 
Subperagraph es 

(c) At all times material herein, Brownsell has been a chief shop 
steward for NALC and Branch 5229, NALC ard has been the represenative and agent 
of said labor organizations at the facility located in New City, New York. 

6.(a) On or about October 6, 1972, Respondent's postmaster and its agent, 

A.C. Davidson, refused to process official claim forns relating to an on-the-job 


injury previously incurred by Brownsell. 


% 


{b) 9n or about October 6, 1972 Respondent, by Davidson, laid off 


Brownsell. 

(c) Since on or about October 10, 1972, Brownsell hag applied for 
reinstatement to-his former position of employment but Respondent, by Davidson, 
has denied his application for enployment. 

(a) Since the dates set forth above in subparagraphs (b) and (c), 
Respondent has failed and refused te recall, or otter to recall, Brownsell to 
his former or substantially equivalent postion of employment. 

(e) Sagcnlens engaged in the concuct Gescribed above in subparagraphs 
(a) (b) and (c) because Brownsell engaged in protected and concerted activities 
for the purpose of collective bargaining and .rt:ual eid and protection. 
ae ; a "wyltad! pots describ allove in paragtegh | 6, Respondent Lier fered 
with, restrained and coerced, and i interfering with, restraining and coercing, 
its employees in the exercise of the rights guaranteed in Section 7 of the Act, 
and thereby engaged in, and is engaging in, unfair labor practices within the 
meaning of Section 8(a)(1) of the NLDA and within the rvaning of the PRA. 


Zs 
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8. By the acts Ceseribed above in poragragh 6 and by cach of said ects, 
acawadent discciminated and is discriminating in keyard to the hire and tenure 
and termg and conditions of caployment of its employces, thereby discouraging 
wensership in a labor organization, and thereby enyaged in, and is engaging in, 
unfair labor practices within the meaning of Soctioa 8(a) (3) oF he BFTRA ana 
within the mzaning of the PRA. 

PLEASE TAKE NOTICE that on tho 10th day of Juné 1975, at 11:00 
a.M., at 26 Federal .Plaz3, Room 3614, in the City ard State of Now York, a heaciag 
will be conducted before @ duly designated Administrative Law Judge of the Natio.al 
Labor Relations Board on the allegations set forth in the above Co.:solidated 
Complaint, at whica tine ait pies you will have the right to appear in person, 
or OM>erwise and cive testinony, 

You are further notified that, pursuant to Sections 102.20 and 102.21 of 
the Soard's Rules and Regulations, the Respondent shall Lile with the Acting 
Director, Region 2, acting in this matter as ageat of the ational Labor Relations 
Soard, an original and four (4) copies of an answer to the Said Conoi i 
Conplaint within ten (10) days from the service thereof, and that unless it docs 
0 all of the allegations in the Consolidated Coplaint hth: be Cecwed ta ba 
aduitéed Sy Lt to be true ead may be so fouad iy the Rcard. Tisiedd oly usoa 
the filing of its answer, Respondent shall serve a copy thercef on «ech of the 
other -uicties, 

Form NLRB-4568, Statemzat of Standard Procecure in Fora] Ny ey es ee, 


escola the Wational Labor Relations Soard in Unfair Labor Practice Cases 


Dated at New York, New York this 16th day of April 1975. 


/ 
¢ = 
f |i Pee T, ia, seting egy ton: 1] 
ere kee eet rae erty Ne ceecs ao Sr uot, fe y? 
eU Pec gd te iG oe 
Mow York, Now York -10607 
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EXHIBIT B = SETTLEMENT AGREEMENT DATED SEPTEMBER 3, 1975 
ANNEXED TO FOREGOING ANSWER 
UNITED $ STATES OF AMERICA 


BEFORE so NATLONAL LABCR RELATIONS BORD 
S2COND REGICN 


Matter of 


STATES POSTAL §S 


CUSRLES BROWISELL, 


Charging Party. 


WSEREAS, the UNIT ATES FOSTAT, SEAVICE, 
WNSEL L, he 
DiAnGsur, NATIONAL LAB 
PST ATTIONS BOARD, hereinafter called the Regional ji 
currently entering into a settlement agreenent covering 
resoluticn of the above referred to cases, and 
WHEREAS, the ebcve referred to settloment agreesent 
provides fox and muke3 cefevence to a 


the Charged Party end Charging Party, end 


WAEREAS, the Chareac Party aad Charging Party desire to 


a 


mkeax Tuto ua agreement between the Mm, vrich shall be Tneorposatod 


ag oa 
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by a reference in the Settlement agreesient entercd into by the 
Charged Party, Charging Party and Regional Director, es ceferved 
to above, 

NOW, THEREFORE, the Charged Pexty end the Charging Party 
heceby agree as follows: 


1. The Charging Party shall receive a gross Junp gs 


payiaent of Five Thousand and 00/100 ($5,090.00) Dollars, which 


Jump sum shall be subject to tax end other 1 
fa fall paywent of ell back pey class reszating to 
wotcloned cases, In the event that the Charg ‘nz 


reinstated to duty as appeurs below, on 


cow of the difference between his gross pay for cach day oa sad 
after October 1, 1975 «nd the amovnt he receives as disability 


conpensation from the Bureau of Employees Compensation, 
2. As to any monies the Charging Party has received 
ceapensation fren the Bureau of nuployces Conpensa- 
tion, heretofore, they siall be deemed to 1 intexia earnings and 
the Chacged Party “agrees, that it will not seek to apply eny 
sum payments made to the Charging Party as a result of this 2Erea- 


ment to offset 4s TEece aad has been pat 
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3. The Charged Party will credit the Charging 
two hundred ninety seven (297) hours of annual Jeeve end one hundred. 
forty etek ht (148) hours of sick leeve, which Yrepvesents eishty 
(80%) per cent of the leave that the Charging Pexty would have 
accrued had he been working at his posittion ductus the period 
July 1, 1973 through September 22, 1975. Te ts further agreed that 
snould the Charging Party not be reinstated to cuty by October 1, 
1975, he shall acewue and receive crecit on anaval Leave and 
leave ko the extent of eighty (&0%) per cent 
Cctober L, 1975 te the 
eanval Loave and sick 
temdved nine 
(13) hours of sick leave, at the 
adainistratively esolied by } 
against the debt the Charging Party owes the Chersed 
the sum of Two Thousend Seventy Two end 42/160 ($2,672.42) pol Bos 
ead that the Charged Party shall deliver to the Ch: 
wiltten evidence that the arorcementioned 
29. The Charged Party shall refnstete th 
to his former route as a letter carfier, as he licld oa Getober om 
13/25. BLE. the understanding thet he is under a inedical Sestriction 
and shall not be recuired to 114£t ites xeess of fifteen (15) 


pounds, ox to perform duties nece ccessive bending, and 


| BEST COPY AVAILABLE ) 
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deliveries, and with the further uncerstending that the Charging 
Party will perform his cuties at a Pavel of reasonably normal 
productivity end that he will perform a noms1 forty (40) hour 
per week schedule with Panenbekie exception being made for illness 
end shsence due to injury. 


6. Consistent with Paragraph 5 above, the precise. 


duties that will be performed by the Charging Pacty will be agreed 


upon at a conference between the officials of the Charged Party, 
the Charging Perey a @ representative of the Letter Carri ers Union. 
7. The reinstatement of the Charging Party, as set 
forth ebove, shall he without prejudices to the Charging Party's 
seniority, other rights and Erivileges and which heve detmions to 
him during the period encompassed by the ebove referred to ceses, 
8. None of the above shall be ceemed to be an ednissioxn 
that the Charged rerty, or eny of its officers or agents has a 
’ lated the National Labor si aan Act, as emended, 
Dated: New City, New wok 
UNITED STATES POS Sia 
Y 


September 22, 1975 New City, New Yor 
Charged Party 


(Neme and Title) 


piel DROWNSELL, Charging Party 


UNITED STATES OF AMEAICA 
MATIGNAL LAvOR RELATIONS BOARD 
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CASES NOS. 2-CA-12926(2) 
2-CA-13952(P) 


SETTLEMENT AGREEMENT 


The uadersignad Choged Pooty and the undersigned Cree. tng Party, in sattlecent of the toe mstter, ang 

sctlectt to he spprerst Regioact Directar for the Natioral Lzber Relations Bad, HER=3Y AGREE AS FOLLOWS: 
POSTING CF NOTICE — Usoa proved of this Agree=ent the Charged Party wili post tmmedictaly in con- 
23. 2 xbcut tts pimvoltice, including cll piczes where notices to employeas/reabes ce cusencdy 
= parted of ct fecst 89 consecutive days { 29 date of posting, ecpies of the Neoics citoshed here 

é, 4 Notices ta be signed by a respec: ciict=? of the Chargad Party ond 
@ event Cis Asmemect is in ay ant of Gc cherys agains! union, tt 
*fins £ZT9S scpies cf Notse ta the agi Directo: who will fo-werd them to tha o: 
Se lxvrizes ‘a, isz peste gs the e: 4 At: conspiczacs plapes in ond cbout the 

shot Se =Hstsed fe © pet: of et 1 ‘ days tou Of posting. eek 

COMPLIANCE WITH NOTICE — The Cacged Po-ty «itl comply with all the terms end Provisions of sid’ © 


ZACKPAY — The Crarged Posty will mcke whole the employees naned below by paymaat te ecck of than 
st Se: <>cc3t sat cppeaite bis of ker roman, = 


CHARLES BROSNSELL- §$ 5,000 plus credit for sick and annual leave Per 3greement 
; : between the parties. Hone 


NON AS VSSi6N—Nothing contained herein shall ba deemed an admission by the 
Crarged Party that it thas violated the National Labor Relations Act. : 


— In the event tte Castes party fells or refuses to become a pay to 
his discretion baiiaves it will effectucts the policies of the Nationct Leder 
t2 issue a Compl. Complciat if one hes besa wite:owa 
Charged Party cad the undsrsigned Reg: 
esuamnt to Sectioe 122.19 of tho Rules and Regulators ci 
This Agreement ts contingent upon the Generc’ se 
of a review. Apgraval of ais Agreement by tre Regione: Director 
Netice of Heazing hersiofors issued in this cz a. Bas Ls 


ice Pectammence by the Charged Posty the terms and epvisions ot bus 
iy eter the Agzeenent fs approved by the Re 2g Director, or, in the event Ge 
: serest, peromense shall commence ime ly upon raceipt hy the Charged 
facew los Seen reqies'ed a: that the General Coursal Eas sustcined the Region: jar. 


‘The undersigned pxttes to this Agr. 
hes tekon ta cansiy herewith. Such 
the approve! of his &. 

is Asreerent, trisct 

=3 Saez requested sr th 

terms cod Sx<vislors hereol, 


a-7*Stuart AC Abramson 
Sr. Asst, Regionh!"Pabor Counsel 


ey, Sept. 23,1975 


—— 


Ady 1 


POSIED PURSUANT TO A SETTLEMENT AGREEMEN] 
APPROVED BY A REGIONAL DIRECTOR OF THE 
RELATIONS BOARD 


AM AGENCY OF THE UNIT: 


gg’ Se Re 5 fet 1 Bets he ye ap ee 


NE SILL NOT refuse to process official claim forms of 
our employses relating to ca-the-job injuries incurred 
by them becausa thay engas2 in concerted activities 
for tha purposes of collectiva-bargaining or other 
mutual aid and protection. : 


- 


We WILL NOT lay off or discharge, or refuse to recall 
or refuse to reinstate our e=ployees to their positions 
of eaployment..with us because they engage in concerted 
activities for the purposes of collective-bargaintag 
or other mutual aid and Protection. . : 


WE WILL NOT in any lika or ralated manner, interfere 
with, restrain, or coarce out employees in the exercise 
of their rights to $21 2-organi zation, to fora, join, 

or assist Branch 5229 National Association of Letter 
Carriers, AFL-CIO, or eny-other_labor organization, _ 
to bargain collectively through representatives of : 
their own choosing, to engage in concerted activities ai tes 
fox the purposes of collective-bargainiag or other Fae pice 
‘putual aid and pr tion, oz to refrain from any or:;. | SE i OE ot 
“1X such activitiaus except to the é@gtent that’ pub ip: ‘ 
rights may be affected by such lawful agreements fn”. 
accordance with Section 3 (a) {3) of the National Labor. 

Relations Act. : 3 


WE WILL offer to Charles Brownsell, in accordance with 
the terms of our agreement with him, immédiate end full” 
reinstatement to his former Position or.if such position 
no longer exists to a substantially equivalent position 
without prejudice to his saniority or other rights and 
privileges, 2. He se 

WE WILL pay to Charles Brownsell; in accordance with 

the terms of our asreemant with him, a-sum of money 

to make hin whole for any loss of pay and benefits 

which he may have incurred zs a result of a personnel 
action taken in relation to hin on October 6, 1972;and, 
WE WILL, in accordance with the terns of our agreement 
with hin, award to Charles Srownsell appropriate credits 
for sick leave and@ annual leave. 
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73-3321 MOTION AND NOTICE OF MOTION FOR JUDGMENT ON PLEADINGS 


UMITED STATES DISTEIcT courr (Filed April 19, 1976) 
SOUTHERN DISTRICT OF NEW YORK 


CHARLES BROWNSELL and : MOTION AND NOTICE OF 
CAZILIE BRUWASELL, MOTION FOR JUDGMENT 
OW PLEADLAGS 
Plaintiffs, 
“ve : 75 Civ. 4241 (LFM) 
ARCHIE DAVIDSON and JO4d BOYD, 


Defendants. 


PLEASE TAKE NOTICE that the defendants Archie 
vavidson and Joan Boyd, now named Joan Hoyt, hereby move, 
purguant to Rule 12(c) of the Federal Rules of Civil Pro- 
cedure, for a judgment on the pleadings in favor of tae 
defendants, diswissing the complaint and granting costs to 
tne defendants, on the ground that the Court lacks juris- 
diction over the claims set forta in the complaint and that 
the complaine fails to state a claim upon which relief may 
be granted. Tunis moticu will be brought on ior a hearing 
before Judge Lloyd F. MacMahon, on Friday, April 30, 1976, 
at 2:15 P.:1., or as soou thereafter as counsel can be heard, 
in Room 30}, United States Courthouse, Foley Square, Jew 
York, dew York 10007. 

PLEASE TAKE FURTiLER NOTICE that pursuant to Geneml 
Rule 3({c) of this Court any papers in opposition must be 
served by April 27, 1976, and, if served by mail, by 
April 24, 1976. 


Dated: New York, New York 
April 4 , 1976 


Yours, etc. 


ROBLRT B. FISKE, JR. 

United States Attorney for the 
Southern District ef Hew York 
Ac ey,for Defendants. 


datanct United States Attorney 
fiecc and Post Jfifice address: 
One Sc. Andrew's Plaza 
ew York, Jew York 19007 
telephone: (212) 791-1976 
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RICHARD W. ROSEN, ESQ. 
120 North Main Street 
New City, New York 10956 
Telephone: @4) 634-4464 


ENDORSED MEMORANDUM OF_MacMAHON, U.S.D.J. 
At °+4. (UM AHnAL 


Me SEU ted tay 10,1976) 
ise 


AST ES 


‘ 2 


Brownsell vy. Davidson 


ENDORSEMENT 
75 Civ. 5241-LFM 


Defendants move, pursuant to Rule 12(c), Fed. 
R.Civ.P., for. judgment on the pleadings dismissing the 


complaint on the ground that this court lacks juris- 
diction, 


_ The complaint alie 
Postmaster of New City, New 
of Mails and Deliv 
failed to 


. r These allegations are essentially claims of 
unfair labor practices under Section 8(a) of the 
. “National Labor Relations Act, § 158(a). 
“The National Labor Relations Board has exclusive 
*“furisdiction over claims arguably subject to the 


sAct. San Diego Bidg. Trades Council v. Garmon, 359 
=U.S. 236, 245 (1959). 


Accordingly, defendants’ motion for judg- 


ment on the pleadings dismissing the complaint is 
granted, : 


So ordered. 


Dated: New York, Ww. Y, 
May 7, 1976 


CE Me Poh 


LLOYD F. MacMAHON 
United States District Judge 


OL£-*CC-VEN "ON wWu0,7 


A 202 Alfidavit of Personal Service of Papers : LUTZ APPELLATE PRINTERS, INC. 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


A Index No: 
CHARLES BROWNSELL & CAZILIE BROWNSELL, 


Appellants, 
- against - Affidavit of Personal Service 
ARCHIE DAVIDSON & JOAN BOYD, 


Appellees. 


a aaa aT Tea a aaa aT 


STATE OF NEW YORK COUNTY OF NEW YORK 


I, Victor Ortega, ; being duly sworn, 
depose and say. that deponent is not a party to the action, is over 18 years of age and resides at 
1027 Avenue St. John, Bronx, New York 


That on the 7th 19. 7! 


oe Sept. 76. 1St. Andrews Plaza New York, N.Y. 
deponent served the annexed built ¢ a upon 
Appe nO Robert Fiske, U.S, Attorney, Southern District 


the apps 22_ in this action by delivering a true copy thereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the Attorney(s) herein, 


Sworn to before me, this 7th 
day of September 1976 
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BETH VICTOR ORTEGA 


NOTARY Focuic. sig 
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